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It was separate property. Is it still? Commingling of
separate and marital property does not necessarily de-
stroy the character of the separate property, unless its
identity as separate property is not traceable.’ The in-
quiry becomes whether the separate property is trace-
able after being commingled with marital property. And
the party seeking to have a particular asset classified as
scparate property has the burden of proof, by a prepon-
derance of the evidence to trace the asset to separate
property.’

In Paras v. Paras.* the husband had inherited money
that initially constituted scparate property. A portion of
the funds were used to improve the marital home. The
court found that by investing the money into home im-
provements to increase the valuc of the home, a marital
assct. the funds lost their separate nature and became
marital property. The court in Paras further recognized
that investing a sum of money into home improvements
does not necessarily increase the value of the realty to
the same extent. The court concluded that the parties
evidenced an intent to combine their separate property
to increase the value of their home, a marital assct, and
the funds thereby became marital property.

Add Mr. Murph to the mix.* Mr. Murph entered the mar-
riage in 1968 with two apartment buildings and an arplane.
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One year after the marriage a third property was purchased.

year after that, all three apartment buildings were traded
wr a single apartment building. The values at the time of
the marnage were established, but limited documentation
was provided about this “trade”. Furthermore, the new
building’s mortgage was listed in the names of both hus-
band and wife. With both parties being legally obligated on
the loan and no contradictory documentary evidence, the
court presumed the new property to be marital. The hus-
band submitted a chart with a time-line and only scattered
documents, such as partial pages of a loan book. He was
unable to produce contracts for sale or loan agreements.
Additionally, his testimony was not altogether consistent.
Most courts find documentary evidence necessary for trac-
ing assets back to non-marital property. The reason for this
is that courts must have some basis upon which to make
decisions, particularly where the testimony of the parties
conflicts, as it often does in divorce cases.

Mr. Murph’s separate property claim did not fly any
better with the airplane. He attcmpted to show that
funds from the sale of the Cessna airplane owned prior
to the marriage ($173.000) were (1) partially invested in
another airplane, (2) partially deposited in a joint mari-
tal account, and (3) used the rest (386,000) to purchase

single-family home. The court noted that Mr. Murph
.ailed to submit a cancelled check, bank receipt. or any
other document establishing that he used money from
a separate account to pay for this house. Furthermore,
the wife signed a mortgage note for the property. Mr.
Murph’s “friend” lived in the home. He paid for all the
expenses to upkeep the house, and did not charge her
rent for living there for seven years. The lack of doc-
umentation in addition to the facts of the case did not
enhance Mr. Murph’s credibility. The court focused on
the lack of documentary evidence supporting the sepa-
rate property claim, and added that the documents Mr.
Murph did submit failed to support his testimony.

A different result was reached in Ockunzzi v. Ockunz=i.*
where the 8" District concluded that Mr. Ockunzzi met
his burden of proof. Although the premarital equity in the
residence was borrowed against when the home was refi-
nanced. this did not cause the separate interest to become
untraceable. In this case, the home was refinanced and
the home equity lines were used to pay off existing mort-
gages, car loans and other debts, as well as make major
purchases and build an addition onto the home. Simply
because the premarital interest in the home was used as

ollateral to securc a home equity loan, which was used to
ourchase goods and services that became marital asscts.,
did not convert the separate interest to marital property.
The repayment of the debt was made using marital funds,
and the separate interest remained intact and traceable.

Again, the commingling of separate property with
other property does not, on its own, destroy the nature
of the separate property. Instead, the pivotal question is
whether the separate property is traceable.

We so often want to get rid of the clutter in our homes.
It is human nature to get rid of those boxes that only col-
lect dust. If your clients have separate property claims,
hopefully they will have those dusty boxes as well.
Those old contracts, cancelled checks, bank staternents,
and written notes will have value.
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Personal Exemption

1. The federal personal exemption is $3,400
per person. The tax savings from claiming
the dependency exemption for a child will
depend on the parent’s tax bracket. For a
parent in the 10% bracket. the federal tax
savings is $340 (83,400 times 10%); for a
parent in the 25% bracket, the savings is
$850 (53,400 times 25%). The parent may
also qualify for the under-17 child tax credit
of $1,000. (See paragraphs 12-15 below)
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For divorced or scparated individuals, the
custodial parent is automatically entitled to
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